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PRESIDENTIAL SPECIAL AGENTS IN DIPLOMACY 

HENRY MERRITT WRISTON 

Wesleyan University 

The unusual circumstances of the present diplomatic situation 
of the United States resulting from the European war and the 
revolution in Mexico have led the present administration to resort 
to the use of presidential diplomatic agents. The missions of 
ex-Governor John Lind and of William Bayard Hale to Mexico, 
and the errands of Col. E. M. House in Europe have aroused 
considerable discussion of their diplomatic status, which gives 
point to an effort to explain the basis for the employment of 
presidential special agents in diplomacy. 

At no point is the Constitution more definite and specific than 
in dealing with the appointing power of the President. Part 
of Article II, Section 2 reads: "He shall nominate, and by and 
with the advice and consent of the senate, shall appoint ambassa- 
dors, other public ministers and consuls, judges of the supreme 
court, and all other officers of the United States, whose appoint- 
ments are not herein otherwise provided for, and which shall be 
established by law: but the congress may by law vest the appoint- 
ment of such inferior officers, as they think proper, in the Presi- 
dent alone, in the courts of law, or in the heads of departments." 
The third section of the same article reads: "The President shall 
have power to fill up all vacancies that may happen during the 
recess of the senate, by granting commissions which shall expire 
at the end of their next session." There would seem to be no 
loophole here by which the President could either create an office 
not before existing, or, unless there is specific statutory warrant, 
appoint an individual to office without senatorial confirmation. 
There seems, however, to be at least one class of exceptions — the 
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special agent 1 who serves in a diplomatic or semi-diplomatic 
character. His position the President alone creates; no such 
office is mentioned in the statutes. The President appoints him 
without reference to the senate, sometimes while that body is in 
session, and when appointment is made during a recess no pro- 
vision is made for the expiration of the commission at the close 
of the next session of the senate. The President has never 
resorted, in the case of special agents,to that somewhat obvious 
subterfuge sometimes used in the case of postmasters — to com- 
mission during a recess, send in his name as a nominee to the 
senate which fails to confirm, and recommission as soon as the 
next recess begins. While apparently every other official agent, 
high and low, is appointed to a position created by the Constitu- 
tion or by statute, and in a form definitely prescribed by the 
Constitution or statutes, the special agent constitutes an excep- 
tion in both instances. 

The position of special agent is nowhere mentioned in the law, 
except in a few appropriation acts, where men who have served 
in this capacity have been granted extra compensation by con- 
gress. The only statutory basis which can be claimed for them 
is section 291 in the Revised Statutes, which dates from May 1, 
1810 but was preceded by acts of July 1, 1790 and February 9, 
1793. It reads: "That when any sum or sums of money shall 
be drawn from the treasury, under any law making appropria- 
tion for the contingent expenses of intercourse between the United 
States and foreign nations, the President shall be, and is hereby 
authorized to cause the same to be duly settled, annually, with 
the accounting officers of the treasury in the manner following, 
that is to say: by causing the same to be accounted for, specifi- 
cally in all instances wherein the expenditure thereof may, in 
his judgment, be made public, and by making a certificate of the 
amount of such expenditures as he may think it advisable not to 
specify; and every such certificate shall be deemed a sufficient 

1 Moore: International Law Digest, IV, pp. 453-457, has the only list of special 
agents readily available. It does not seem to pretend to completeness, appar- 
ently is not correct in all particulars, and contains practically no discussion of 
the problems involved. 
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voucher for the sum or sums therein expressed to have been 
expended." 

It is very clear that this act did not create any office in the 
sense that definite, specific positions are ereated, as was the case 
in the organization of the other departments and indeed of the 
remainder of the state department. Nor did this act give the 
President power to make appointments to any 'inferior office' with- 
out senatorial approval. On the other hand, it implied both a 
position and power of appointment without approval of the senate. 
If the President is to make payments upon his certificate, what 
are they to be for? They must be paid either to persons for per- 
forming duties of some character, presumably secret or confi- 
dential, or they must be applied to the purchase of gifts or other 
inducements customarily demanded by some types of govern- 
ment before treaties are formed. In the first of these alternatives 
there must be a person selected to do something in return for the 
payment: a position is implied. It is further implied that the 
appointment shall be vested in the President without the advice 
and consent of the senate. This appears from the fact that there 
is no provision for investigating the President's use of this fund; 
it cannot be inquired into unless, possibly, in case of impeach- 
ment. 2 If the President's choice were sent to the senate for 
confirmation, it would to some extent destroy the secrecy which 
the act was specifically designed to secure, a result contrary to all 
accepted rules of interpretation. 

The second basis for this anomalous position lies in the well- 
known principle that the executive holds the power of initiative 
in foreign affairs. The passage in the Constitution which reads 
that the President "shall have power, by and with the advice 
and consent of the senate, to make treaties, provided two-thirds 
of the senators present concur" has never been interpreted to 
mean that the senate must be consulted in the negotiation of 
treaties. Exceptions may be found, but it has been the regular 
practice for the executive to negotiate treaties and present them 
only when complete to the senate for ratification. Even when 

* This possibility was pointed out by President Polk, 29 Cong., I Sess., House 
Doc. no. 187, pp. 1-5. 
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that body insists upon changes, those changes are negotiated by 
the executive. 

It is a fact not sufficiently emphasized, perhaps, that in order 
to negotiate in the name of the United States a special com- 
mission must issue from the President to cover each separate 
negotiation. Thus the secretary of state, for instance, must be 
separately "appointed" to make a treaty with another country. 
A minister to a foreign country may make agreements only in 
emergencies and must limit those to mere protocols containing 
the explicit statement that it is signed subject to the approval 
of the signer's government. 3 In order to make a treaty with 
Spain, for instance, the minister to Spain must be given "full 
powers" by the President covering that particular negotiation. 
The minority report of the senate foreign relations committee, 
in upholding the appointment of William L. Putman and James 
B. Angell for the fisheries negotiation of 1887 without senatorial 
confirmation, relied on precedent. It pointed out that "the 
whole number of persons appointed or recognized [1789-1887] 
by the President, without the concurrence or advice of the 
senate, or the express authority of congress, as agents to conduct 
negotiations and conclude treaties, is four hundred and thirty- 
eight. Three have been appointed by the secretary of state, and 
thirty-two have been appointed by the President with the advice 
and consent of the senate An interval of fifty- 
three years between 1827 and 1880 occurred during which the 
President did not ask the consent of the senate to any such 

appointment The constitutional power of the 

President to select the agents through whom he will conduct 
such business is not affected by the fact that the senate is or is 
not in session at the time of such appointment, or while the 
negotiation is being conducted; or the fact that he may prefer 
to withold even from the senate, or from other countries the fact 
that he is treating with a particular power, or on a special 
subject." 4 

3 Moore : International Law Digest, V, p. 179, quoting instructions to diplo- 
matic officers of the United States (1897), p. 99. 

4 50 Cong., I Sess., Sen. Misc. Docs., II, no. 109, pp. 103-104. 
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These statements are substantiated by a list of all the per- 
sons employed by the United States in conducting negotiations 
between 1789 and 1887, showing the date and manner of appoint- 
ment, the purposes, and the other offices held at the same time. 6 
There are probably some inaccuracies in the list. There is evi- 
dence to indicate that there are; but the only changes are changes 
of detail which do not affect the principle involved. Writing off 
some on the ground of error, and neglecting many more on the 
ground that they were commissioned during a recess, the figures 
are still an impressive demonstration of the principle supported. 

In that list various types of men appear as selected to carry 
on negotiations on behalf of the United States. The most com- 
mon type is the regular diplomatic officer. Thus there are many 
cases where the secretary of state is appointed to negotiate; there 
are many more where the minister or charge^ to the country 
involved is deputed to treat. Such constitute the great bulk of 
cases; they are perfectly normal and regular. Others are only 
slightly less regular: for instance, where the minister to Prussia 
was commissioned to negotiate with some minor German state 
to which he was not regularly accredited, or when the charge 
at the Netherlands was designated to conclude a treaty with the 
kingdom of the Two Sicilies. These instances are not seriously 
irregular, and are readily explicable on the ground that, lacking 
a full diplomatic staff, it was necessary to use persons for pur- 
poses other than those for which they had been regularly ap- 
pointed. Beyond this irregularity there is a greater. Men ap- 
pear in the list who, though officers of the national government, 
are detailed by presidential commission to negotiate treaties, or 
to perform other diplomatic tasks not germane to their normal 
duties. Members of the supreme court and officers of the United 
States navy appear on the list. Finally, there is a class yet more 
irregular, men holding no office under the United States, taken 
from private life and designated for a special diplomatic task, 
sometimes with the advice and consent of the senate, as W. R. 
Davie, sent with Oliver Ellsworth and Williams Vans Murray 

5 Ibid., p. HOff. 
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to France in 1799, but more often without confirmation by the 
senate. 

Granted that this last class is furthest from normal, the fact 
remains that if the President alone may commission men to 
negotiate for the United States, as he certainly may, since he has 
done so in a large majority of cases; and if he has the right to use 
a diplomatic officer for a purpose for which he was not originally 
appointed, as he evidently has; and if he may use a member of 
the judicial department, or a member of an arm of the military 
service, without senatorial approval, it is exceedingly difficult to 
draw a clear line which would prohibit the use of a private 
individual in the performance of this peculiarly presidential func- 
tion. This argument, so far as it is based upon the list of persons 
deputed to negotiate for the United States, applies only to such 
special agents as were commissioned to negotiate a treaty or 
treaties, and does not apply to the others, whose duties are of a 
different character, though properly described as diplomatic. 

The third basis upon which this practice rests is international 
usage. Its defenders have very frequently resorted to this 
ground for argument. Buchanan, at the time a member of the 
senate, is thus reported in the Congressional Globe for May 1842 : 
"There was no government on the face of the earth that had 

not secret agents abroad unless it were our own 

This amendment [Woodbury's], as he understood it, would de- 
prive the executive of this power, a power so essential to the 
interests of any country that no government on the face of the 
earth was destitute of it." 6 

President Polk in refusing to divulge the uses made by Daniel 
Webster of the fund, provided under the act of May 1, 1810, 
pointed out that other governments had such funds absolutely 
at the disposal of the executive. 7 

In 1893 the majority of the foreign relations committee of the 
senate said: "There seems to be no reason why the government 
of the United States cannot, in conducting its diplomatic inter- 
course with other countries, exercise powers as broad and general 

* Congressional Globe, IX, p. 473. 

7 29 Cong., I Sess., House Doc. no. 187. 
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or as limited and peculiar, or special, as any other government. 
In fact, there has been no limit placed upon the 
use of a power of this kind, except the discretion of the sovereign 
or ruler of the country." 8 

Many other instances might be cited where reliance has been 
put in congressional debates upon the fact that all governments 
have the right to appoint irregular special and confidential 
agents, upon whose appointment the legislative branch does not 
have even the customary financial checks. 

The fourth basis upon which this type of appointment rests 
is necessity. The President is charged by the Constitution 
and laws with the management of foreign relations. If he is 
subjected to harassing limitations in delicate cases it may very 
well defeat the execution of his functions. Buchanan stated this 
forcibly. "It might become necessary very shortly — though he 
did not know whether he ought to allude to the fact — to send a 
special agent to the island of Cuba, and one to Santo Domingo; 
and, in such a case, to have a nomination made and confirmed by 
the senate, according to the ordinary method of appointing 
diplomatic agents, would defeat the very purpose of the appoint- 
ment, because the necessary secrecy would not be preserved. If 
the President should hear of any movement in one of the islands 
belonging to the British government, upon the slave question, 
which was calculated to affect the interests of this country, he 
ought to proceed at once — with the secrecy of the grave itself, 
not letting his left hand know what his right was doing — and 
despatch a confidential agent to the spot, that he might be put 
in possession of early and authentic information upon every 
minute particular in relation to such a movement." 9 This argu- 
ment states the case clearly and concretely so far as the special 
agent for investigation is concerned. 

It was stated with equal force, and made applicable to the 
case of special agents to negotiate treaties, in the correspondence 
which preceded the first treaty with the Ottoman Empire. Mr. 
G. B. English, whom J. Q. Adams, as secretary of state for 

• 53 Cong., II Sess., Sen. Report no. 227, p. 25. 
9 Congressional Globe, IX, p. 473. 
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Monroe, sent to inquire into . the possibilities of making a 
treaty, reported that he had interviewed the Captain Pasha, who 
was favorable to the United States, and who told him that the 
failure of Mr. Luther Bradish, sent some years before, was due 
to the activities of t;he ambassador of one of the European nations. 
The Captain Pasha advised that "the government of the United 
States .... secretly authorize the commandant of their 
squadron in the Mediterranean to meet me in the Archipelago, 
with instructions to inform me precisely what it is that the 
United States wished to obtain of the Sublime Porte. I will 

communicate this overture to the Sultan himself 

If the Sultan should show himself favorably disposed, an arrange- 
ment advantageous to your country may probably be effected, 
whereas an American ambassador who should come to Con- 
stantinople to negotiate with the Divan, would probably find 
himself embarrassed by intrigues which he could neither discover 
nor control." "Should the ambassadors of foreign powers sus- 
pect the affair, which the presence of an ambassador would 
undoubtedly occasion, they would set their dragoman also at 
work to traverse his negotiations by offering more, if they could 
afford it, to frustrate the success of the new ambassador." 10 

These two illustrations serve to indicate the force of the argu- 
ment from necessity. Other reasons might be cited to explain 
why the President has resorted to the use of special agents. 
Such reasons should, however, rather be classed as motives for 
the use than as bases upon which the use rests. They explain 
why, this type existing, it was selected; they would not, con- 
sidered alone, justify the creation of the type. The true bases 
are the four just outlined. The use of the special agent rests 
upon a presumptive legal basis; second, on the recognized right 
of the executive to take the initiative in foreign affairs; third, on 
the practice of governments generally; finally, upon the argu- 
ment from necessity. 

Powerful, even compelling, as these considerations are, they 
have not sufficed at all times to convince the legislative branch 

10 22 Cong., I Sess., House Doc. no. 250, pp. 15-16-17. 
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of the legality of the appointment of special agents. Several 
times one or other branch of congress has debated some phase 
of the problems that center about this subject. Careful study 
of all these discussions 11 reveals clearly the following points. 
First, the issue has never been stated in a clean-cut, isolated 
manner. In consequence it is scarcely possible even in a single 
instance to determine with any exactness what congressional 
sentiment on the principle was at any given time. Second, the 
debates on this subject have practically without exception been 
partisan. If a majority of the senate favored the administration, 
the minority framed resolutions for purposes of political capital. 
If, on the contrary, the majority was hostile to the administra- 
tion, the purpose was to harass and defeat it. John Quincy 
Adams was correct when he noted in his diary, "The parties in 
the senate have always voted for or against these resolutions 
according as they supported or opposed the President." 12 Third, 
the arguments presented in congress defending the practice have, 
in general, been stronger than those against it. Fourth, it seems 
.fairly clear that, while it is impossible to determine the exact 
status of congressional sentiment at any given moment, the 
principle has, nevertheless, come to be generally recognized. 
Debates upon the subject appear in later times to be over a 
definition of terms rather than upon the principle involved. 

There remains but one further problem, — to make a tentative 
classification of special agents and of the uses for which it has 
been considered that they might be most wisely and effectively 
employed. Any one of several bases for this classification might 
well be selected. It would be useful and of interest, for instance, 
to classify them with regard to the extent of their divergence from 
regular diplomatic status, or as to the degree of power conferred. 

11 The following debates are the chief ones in which the principle was directly 
or indirectly at issue: Resolution by Christopher Gore in the Senate, 1814; Reso- 
lution by John Branch in the Senate, 1825; Amendment to the Appropriation 
bill in the Senate by Levi Woodbury, 1842; Resolution by Senate Foreign Rela- 
tions committee, 1883; Debate on the Fisheries Treaty, 1888; numerous resolu- 
tions in the House and Senate upon the appointment of Blount, 1893. 

12 Memoirs of J. Q. Adams, Vol. IX, p. 131. 
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It appears most valuable, however, to classify them according 
to the nature of powers conferred. On this latter basis they fall 
into two broad groups, those without 'full powers' to negotiate 
a treaty or treaties; and second, those with such full powers. 

The first group, then, are those without treaty-making powers. 
They fall, in turn, into several classes, the first of which consti- 
tutes those sent for observation, investigation, and report, but 
without power to act. One of the most famous occasions of the 
use of special agents for this purpose was in the days of President 
Monroe. He commissioned Caesar A. Rodney, Theodorick 
Bland and John Graham during a recess of the senate, but since 
they served beyond- the end of the next session they are not to 
be classed as recess appointments. They do not seem to have 
been given a formal commission, but rather a special passport 
which stated that they were "about to visit, in a national ship, 
on just and friendly objects, and at the special desire of the 
President, divers places and countries in South America" and 
requested that "whithersoever they may go, they with their 
suite, may be received and treated in a manner due to the 
confidence reposed in them .... by the President of 
the United States, and to their own merit." 13 They were not 
accredited to any sovereign or government and Secretary J. Q. 
Adams said, "They have, as you will perceive, no distinct dip- 
lomatic rank." 14 They were allowed their expenses and a salary 
of six thousand dollars each. It was originally planned to have 
this money paid them out of a special appropriation for the 
purpose, but Henry Clay objected so strenuously that the appro- 
priation for the contingent fund was increased and they were 
paid from that. These commissioners later submitted long and 
detailed reports to the President. 

In contrast to these very public agents there have been many 
secret agents sent to make confidential reports. Two of these 
who were sent during the preliminary skirmishes which preceded 

13 Moore: International Law Digest, IV, p. 453, says, "In 1816 President 
Monroe sent," etc. Monroe did not become President until March 4, 1817. 
These men were commissioned November 24, 1817. 

14 Annals of Congress, 15 Cong., I Sess., Vol. II, 1464. 
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the negotiation of the first treaty with Turkey, Luther Bradish 
and G. B. English, have already been mentioned. 16 

Another class within this group contains those commissioned 
to countries or factions seeking recognition. Their function is 
to advise the President as to a proper course of action. Several 
have been sent at one time or other to Santo Domingo. John 
Hogan will serve as an illustration. He was commissioned Feb- 
ruary 21, 1845, during a session of the senate, for a period of six 
months and was allowed a salary of $8 a day and necessary travel- 
ing expenses. 16 This was paid out of the contingent fund. Later 
he put in a claim for extra remuneration, and by the general 
appropriation act of the thirtieth congress was given $1250 more. 
It may be remarked that this grant, and others like it, con- 
stitute by implication a clear recognition upon the part of con- 
gress that the appointment of such agents is constitutional and 
legal. 

Hogan's instructions pointed out that Santo Domingo was 
seeking recognition. "Before deciding, however, on so impor- 
tant a step, it is deemed advisable to take the course heretofore 
adopted by the government in similar cases by sending a special 
agent to examine into and make report to the government of the 
power and resources of the republic, and especially as to its 
ability to maintain its independence." He was told to report 
specifically upon the extent and limits of territory over which the 
Dominican government claimed and exercised jurisdiction, the 
character and composition of its population, the number, disci- 
pline, and equipment of the troops, the composition of the 
government, and its personnel, and the financial system and 
resources. 17 

Hogan was but one of a large group of such individuals. 
Others were Rev. R. R. Gurley, sent to Liberia, A. Dudley Mann, 
sent to Hungary, and A. B. Steinberger, sent to Samoa. It is 
impossible in a brief summary to detail the circumstances under 

15 Above, pp. 487-8. 

" 41 Cong., Ill Sess., House Doc. no. 42, p. 11. 

17 41 Cong., Ill Sess., House Doc. no. 42, pp. 10-11. 
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which each of these served, but the agent to Santo Domingo is 
fairly typical. 18 

The third class belonging to this group includes those sent to 
open the way for renewing ruptured relations. Typical of this 
class is William S. Parrott. His instructions, dated March 28, 
1845, make clear the nature and purpose of his mission. "All 
diplomatic intercourse having been suspended between the gov- 
ernments of the United States and Mexico, it is the desire of the 
President to restore such an intercourse if this can be effected 
consistently with the national honor. To accomplish this pur- 
pose, he has deemed it expedient to send a confidential agent to 

Mexico The great object of your' mission and that 

which you will constantly keep in view in all your proceedings, 
is to reach the President and other high officers of the Mexican 
government and especially the minister of foreign affairs; and 
by every honorable effort to convince them that it is the true 
interest of their country, as it certainly is, to restore the friendly 
relations between the two republics. Should you clearly ascer- 
tain that they are willing to renew our diplomatic intercourse, 
then and not till then you are at liberty to communicate to them 
your official character and to state that the United States will 
send a minister to Mexico as soon as they receive authentic 
information that he will be kindly received." 19 Parrott's favor- 
able report led to the appointment of John Slidell as minister 
and himself as secretary of legation in a futile effort to reopen 
intercourse. The classic instance of this sort of agent is Wash- 
ington's use of Gouverneur Morris, in a much less formal way, 
to reopen negotiations with Great Britain in 1789. 20 

The fourth class belonging to this group consists of special 
agents sent to exchange ratifications of treaties. The best illus- 
tration is the case of Edmund Roberts, who having made treaties 
with Siam and Muscat, was given a new commission for the 
purpose of exchanging the ratifications with a salary approxi- 

13 Cf. Moore, International Law Digest, Vol. I, p. 214. 

'» Moore, The Works of James Buchanan, Vol VI, pp. 133-134. 

10 Sparks, Washington, Vol. X, p. 43. 
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mately that of a charge. 21 Mention is made in the senatorial 
debates on Woodbury's amendment 22 of two men sent to Central 
America as special agents of this type. One was William S. 
Murphy sent by Daniel Webster, while secretary of state, with a 
salary of $8 a day and necessary traveling expenses. It was 
explained that he was sent to procure the ratification of a treaty. 
In retort, considerable fun was made of an individual named 
Stevens, alleged to have been sent out by the previous adminis- 
tration accredited to a government that did not exist. The 
explanation, made by Senator Woodbury, was that he was sent 
to exchange the ratifications of a treaty made by a former 
charge d'affaires. 23 

The fifth and last class of special agents who belong to the 
group without power to make a treaty, are those sent to com- 
pose or adjust a revolutionary situation and given for that pur- 
pose very wide powers. The most recent of these appointees 
was John Lind to whom was committed the task of eliminating 
Huerta from the field of Mexican affairs. An early and fairly 
typical example was R. M. Walsh, who was sent in 1851 to Santo 
Domingo and Haiti. He was directed to act in conjunction with 
representatives of France and England and to negotiate a peace 
between the two sections of the island. He conducted a tedious 
negotiation with the emperor of Haiti, accompanied by broad 
hints of intervention. 

The most famous of this class was James H. Blount, who went 
to Hawaii in 1893 and hauled down the American flag and undid 
the work of the revolutionists who had overthrown the queen's 
government. Blount was definitely commissioned and given a 
letter of credence to the president of the executive and advisory 
councils of the provisional government of the Hawaiian Islands. 
He was directed, first, to investigate ; second, he was given an 
authority as to "all matters touching the relations of this gov- 
ernment to the existing or other government of the islands, and 
to the protection of our citizens therein," paramount to that of 

21 25 Cong., II Sess., House Reports, no. 317. 

22 Above, p. 489, note. 

23 27 Cong., II Sess., Sen Doc. no. 253. Congressional Globe, Vol. IX, p. 469. 
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the regular minister. His exercise of that authority resulted in 
the return of the queen to power. It may be remarked that this 
mission was intended not so much as an interference in the 
internal affairs of a neighbor state as a rectification of the situa- 
tion brought about by the unauthorized interference in the 
domestic affairs of Hawaii by Minister Stevens. In both the 
Walsh and Lind cases, however, there was a clear intent to read- 
just internal conditions within neighbor states for the existence 
of which no agent of the United States was at all responsible. 

These brief citations of typical cases may serve as a basis for 
a tentative classification of the first group, which includes; first, 
those whose powers are limited to general report, public or con- 
fidential; second, those whose powers are limited to report as 
to the advisability of extending recognition to a country or 
government; third, those sent to reopen negotiations with a power 
with whom the relations have been broken off; fourth, those 
sent to exchange ratifications of treaties previously made; fifth, 
those with power to interpose in the domestic concerns of neigh- 
bor nations and to compose differences inimical to the vital in- 
terests of the United States. 

The other broad group includes all who have been formally 
commissioned with power to negotiate treaties. The first class 
within this group consists of those with power to make a treaty 
of peace, and appears to be very small. It is true that the 
commissioners to negotiate peace with Spain in 1898 seem never 
to have been nominated to the senate, but they were appointed 
and their work was begun and completed during a recess. The 
commissioners to negotiate peace at the close of the War of 1812 
were appointed during a recess but their nominations were sent 
to the senate as soon as that body assembled, with a definite 
statement that unless the appointments were confirmed their 
commissions would expire with the end of the session. The case 
of Nicholas Trist is of a different sort. He was appointed to 
proceed with the army of General Scott into Mexico as peace 
commissioner and was given not only plenipotentiary powers but 
a remarkable authority over both army and navy. In secret 
orders General Scott was instructed in the following terms: 



PRESIDENTIAL SPECIAL AGENTS IN DIPLOMACY 495 

"Should he [Trist] make known to you in writing that the con- 
tingency has occurred in consequence of which the President is 
willing that further active military operations should cease, you 
will regard such notice as a direction from the President to sus- 
pend them until further orders from this department." 2 ^ Similar 
orders were sent to Commodore M. C. Perry in command of the 
gulf fleet. 2 * There has thus far appeared no parallel among spe- 
cial agents of this extraordinary power, save only in the case of 
Blount. 

The reasons why this unusual form of peace negotiation was 
adopted are stated clearly in the instructions to Trist and in 
Polk's diary. "It is deemed probable that the Mexican govern- 
ment may be willing to conclude a treaty of peace with the 
United States. Without any certain information, however, as 
to its disposition, the President would not feel justified in ap- 
pointing public commissioners for this purpose 

After so many overtures rejected by Mexico this course might 
not only subject the United States to the indignity of another 
refusal, but might, in the end, prove prejudicial to the cause of 
peace." 26 The other reason was partly political. "The success 
of Mr. Trist's mission I knew .... must depend mainly 
on keeping it a secret from that portion of the Federal press and 
leading men in the country who, since the commencement of the 
war with Mexico, have been giving 'aid and comfort' to the 
enemy by their course." 27 The narrative of Trist's mission and 
of its result is too well known to need repetition here, but it will 
be remembered that, in its later stages, during which the treaty 
was actually negotiated, it was essentially a "self-constituted" 
mission. 

The only other member of this class to whom it is necessary 
to refer is W. W. Rockhill, who, while the senate was in session, 
was invested by President McKinley in February, 1901, with 
"full and all manner of power and authority, for and in the name 

24 53 Cong., II Sess., Sen. Rep. no. 227, pp. 44-45. 

25 Ibid., p. 39. 

28 30 Cong., I Sess., Sen. Doc. no. 52, p. 81. 
27 Diary, Vol. II, p. 483. 
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of the United States to meet and confer with any person or per- 
sons duly authorized thereto by the government of his majesty 
the emperor of China, and with the plenipotentiaries of the 
powers .... and with him or them to conduct on the 
part of the United States, the negotiations for a settlement of 
the pending questions between the powers and China." 28 

The second class in this group consists of men sent to make a 
treaty with a recognized nation with whom the United States 
had none before. The negotiation of the first treaty with Turkey 
illustrates this sort of special agent. After reports from several 
confidential agents it was decided to negotiate through irregular 
channels, first, because the normal mode of negotiation seemed 
likely to be hampered or frustrated by intrigue; second, because 
it seemed a less expensive plan inasmuch as it would allow the 
use of men on the ground, and also because it would not be likely 
to lead to a competition in bidding among the nations for favors ; 
third, because failure would compromise "neither the national 
dignity nor future interests of the United States;" 29 fourth, 
because "in adopting this course the President acts in conformity 
with the wish he understands to have been, upon more than one 
occasion, expressed by the Sublime Porte, to the agents of the 
United States." 30 The man chosen for the work was Commodore 
Rodgers, in command of the Mediterranean squadron, 31 but in 
1828 a new commission was issued to Captain Crane, then com- 
manding the Mediterranean squadron, and David Offley, consul 
at Smyrna, "to confer, treat, and negotiate with the government 
of the Sublime Porte, .... concerning all matters of 
navigation and commerce between the United States and Turkish 
dominions; with full power to conclude and sign a treaty there- 
upon, or to give their assent to a capitulation therefor; trans- 
mitting the same to the President of the United States for his 
final ratification, by and with the advice and consent of the 
senate." 32 This negotiation failed and later a new commission 

23 Moore: International Law Digest, Vol. IV, p. 457. 

29 22 Cong., I Sess., House Doc. no. 250, pp. 15-17. 

30 Ibid., p. 73. 

31 Ibid., p. 19. 

32 Ibid., p. 63. 
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was issued 33 to Commodore Biddle, Offley, and Rhind, who was 
to be "consul of the Black Sea," when that body of water should 
be opened to American shipping. These emissaries were success- 
ful, the actual negotiation being in the hands of Rhind, who was 
received by the Turkish government at the conclusion of the 
treaty "in the usual style of ambassadors" having horses sent 
to convey him to the palace and having other marked attentions 
paid him. 34 

There are several other illustrations available, notably the 
negotiation of the first treaty with Sardinia by .Nathaniel Niles 
in 1838, the negotiation of treaties with Switzerland, and with 
some of the German states by A. Dudley Mann, who was an 
active agent of the United States in Europe from 1846 to 1852, 
who later was assistant secretary of state and still later the 
Confederate agent, predecessor of Mason and Slidell, in Europe. 

The third class which belongs to the group holding the treaty- 
making power are those sent to negotiate either original or sup- 
plementary treaties with barbaric states. A typical case is that 
of Edmund Roberts, a friend of Levi Woodbury, who had empha- 
sized the necessity of better commercial relations in the Indian 
Ocean. When Woodbury became secretary of the navy, the 
advice of Roberts bore fruit in his own appointment, January, 
1832, as special agent to negotiate treaties with Cochin China, 
Siam, and Muscat. He was also given blank letters of credence 
and told that if he found the prospects of opening trade with 
Japan favorable, he should fill in one of them and present him- 
self to the emperor of Japan. His mission was kept secret and 
he was allowed a salary of $6 a day with the necessary traveling 
expenses, but was promised more ample payment if his mission 
was successful. 35 Roberts has left his own account of his mission 
in a posthumous volume entitled, Embassy to the Eastern Courts 
of Cochin China, Siam, and Muscat. 36 His reception was that 
of a "foreign minister" and "ambassador." He succeeded in 
negotiating treaties with Siam and Muscat. These were duly 

33 September 12, 1829. 

34 22 Cong., I Sess., House Doc. no. 250, p. 94. 

35 23 Cong., II Sess., House Doc. no. 44. 
35 New York, 1837. 
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ratified by the senate without any division. There was no dis- 
cussion of his status anywhere, and when he applied to congress 
for further remuneration in view of his success, the report of the 
house committee was favorable to compensating him with a 
salary equivalent to that of a charge. The reason why neither 
this bill nor a later one for a similar purpose passed does not 
appear, but there is no reason to suppose that disapproval of his 
diplomatic "character" had any thing to do with it. 

The last class belonging to this group consists of those given 
power to negotiate an auxiliary or explanatory treaty. Moore 
mentions that "Ambrose H. Sevier and Nathan Clifford were 
appointed by the President as special commissioners to negotiate 
certain explanations of the Trist treaty." 37 This appears to be 
a mistake for on March 14, 1848, Sevier was nominated to the 
senate as "commissioner of the United States, with the rank of 
envoy extraordinary and minister plenipotentiary to the Mexican 
Republic," and was confirmed on the same day. 38 Three days 
later the illness of Sevier caused Polk to send in the nomination 
of Nathan Clifford as "associate commissioner with the rank of 
envoy extraordinary and minister plenipotentiary. ' ' His nomina- 
tion was confirmed March 18. 39 The only example seems, there- 
fore, to be the peculiar mixture of regularity and irregularity 
which marked the appointment by President Cleveland of the 
secretary of state and of two private citizens, William L. Putnam 
and James B. Angell, to negotiate the fisheries treaty in 1887. 
The senate which had previously declared against negotiation of 
any sort rejected the treaty, not so much because of the manner 
of negotiation, as because of the fact of negotiation. 

Such in tentative outline are the various types of special 
agents which have been employed in the diplomatic business of 
the United States. 40 The limited space of the present article 

"Moore: International Law Digest, Vol. IV, p. 453. 
3J Sen. Exec. Journal, Vol. VII, p. 341-342. 

39 Ibid., 343. 

40 The regular diplomatic powers of naval officers fall outside the scope of 
this article. For the more important instances of the employment of naval 
officers as special agents see Paullin : Diplomatic Negotiations of American Naval 
Officers. It may further be noted that Indian treaties were usually made by 
presidential agents. (Cong. Debates, 1825-1826, Vol. II, pt. I, col. 608.) 
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has prevented fulness of detail and exhaustive enumeration of 
cases such as the writer hopes to present at a future date. The 
only object has been to select significant instances and examine 
the main features of their application as a means of illustration. 
It seems clear that in most cases the use of the special agent was 
entirely justified and that without the employment of such an 
irregular agent many problems would have been much more 
difficult of solution, if not insoluble. Opportunity for secrecy, 
promptness, and the avoidance of compromising situations have 
all been facilitated by the use of special agents. In some few 
cases the motive seems to have been to preserve the initiative 
in foreign affairs in the hands of the President. This is true in 
the Trist case, but more notably so in the Putnam-Angell case 
where Cleveland acted in a way which was deliberately con- 
trary to senatorial sentiment. Much criticism has been directed 
at the use of special agents, but this has thus far failed to reveal 
any misuse of the contingent fund in this respect, or any use of 
the special agent otherwise than for purposes which the President 
and his party in the senate could defensibly allege were the 
interests of the United States. 



